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v. 
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ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 



BRIEF OF THE UNITED STATES AS AMICUS CURIAE IN SUPPORT OF 
DEFENDANTS-APPELLANTS' PETITION FOR REHEARING 



INTRODUCTION AND STATEMENT OF INTEREST 

Pursuant to 28 U.S.C. § 517 and Eleventh Circuit Rules 35-6 and 40-6, the 
United States submits this brief as amicus curiae in support of the defendants- 
appellants' petition for panel rehearing and rehearing en banc. 

Because of the foreign policy implications of litigation involving foreign states 
in U.S. courts, the United States has a significant interest in ensuring that the Foreign 
Sovereign Immunities Act ("FSIA"), 28 U.S.C. §§ 1330, 1602-1611, is properly 
interpreted and applied. The United States likewise has a substantial interest in 
ensuring the availability of interlocutory appellate review in those instances where, as 
here, a district court misunderstands the FSIA's requirements and thereby deprives 
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foreign states of their sovereign immunity. Issues such as these can have a significant, 
detrimental impact on the conduct of our foreign relations, as well as on the reciprocal 
treatment of the United States in the courts of other nations. 

In this case, the district court ordered asset discovery to proceed against several 
foreign states without first establishing that it possessed subject matter jurisdiction, the 
existence of which depends upon proof that an exception to foreign sovereign 
immunity from jurisdiction applies. See 28 U.S.C. §§ 1330(a), 1604. By ordering such 
discovery, and by declining to adjudicate the merits of the foreign states' motions to 
dismiss, the district court effectively denied those states' claims to jurisdictional 
immunity. Such denials are immediately appealable under the collateral order 
doctrine. See Butler v. Sukhoi Co., 579 F.3d 1307, 1311 (11th Cir. 2009). The panel's 
order dismissing this appeal for lack of appellate jurisdiction should therefore be 
vacated, and this Court should undertake a full merits review of this appeal. 

In stating its views as amicus curiae, the United States emphasizes its grave 
concern at the plaintiffs' allegations of human trafficking, including forced labor, and 
at the alleged involvement of the Cuban government in such conduct. The United 
States is committed to combating human trafficking, including forced labor, and it has 
substantial and meaningful programs and policies to assist trafficking victims. The 
United States files this brief solely to ensure that courts correctly interpret and apply 
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the laws relating to foreign sovereign immunity. The United States thus takes no 
position on the underlying merits of this dispute. 1 

STATEMENT OF THE ISSUE 
Whether a court of appeals has jurisdiction to review a district court's order 
that subjects a foreign state to asset discovery without first having established subject 
matter jurisdiction under relevant provisions of the FSIA, 28 U.S.C. §§ 1330(a), 1604- 
1607, and without having tailored that asset discovery to the scope of the FSIA's 
exceptions to immunity from execution, id. §§ 1609-1611. 

STATEMENT 
A. The Foreign Sovereign Immunities Act. 

The Foreign Sovereign Immunities Act establishes "a comprehensive set of 
legal standards governing claims of immunity in every civil action against a foreign 
state or its political subdivisions, agencies or instrumentalities." Verlinden B. V. v. Cent. 
Bank of Nigeria, 461 U.S. 480, 488 (1983). The FSIA provides that a foreign state is 
immune from the jurisdiction of the courts, see 28 U.S.C. § 1604, unless a specific 
statutory exception to immunity applies, see id. §§ 1605-1607. If no such exception 
applies, the foreign state is immune from suit, and the court lacks both subject matter 

1 The United States likewise takes no position on the question whether the debtor 
corporation is an "alter ego" of the foreign states, nor on whether the foreign states 
are amenable to suit under the FSIA's commercial-activity exception, 28 U.S.C. 
§ 1605(a)(2). 
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and personal jurisdiction in any action against that state. Samco Global Arms, Inc. v. 
Arita, 395 F.3d 1212, 1214 (11th Cir. 2005) (citing Republic of Argentina v. Weltover, Inc., 
504 U.S. 607, 611 (1992)). As particularly relevant here, Section 1605(a)(2) provides 
that "[a] foreign state shall not be immune from the jurisdiction of courts of the 
United States or of the States in any case ... in which the action is based upon ... an 
act outside the territory of the United States in connection with a commercial activity 
of the foreign state elsewhere and that act causes a direct effect in the United States." 

The FSIA also addresses the circumstances in which a foreign state's property is 
subject to attachment and execution. The statute establishes a presumption that 
sovereign property is immune from attachment and execution, see 28 U.S.C. § 1609, 
and sets out several limited exceptions to the general rule of immunity, see id. §§ 1610- 
1611. As particularly relevant here, Section 1610(a)(2) provides that "[t]he property in 
the United States of a foreign state . . . used for a commercial activity in the United 
States, shall not be immune . . . from execution" if "the property is or was used for the 
commercial activity upon which the claim is based." 

B. Facts and Prior Proceedings. 

1. In 2006, plaintiffs brought suit in the Southern District of Florida against 
Curacao Drydock Company, Inc. ("Drydock"), a corporation that operates a ship- 
repair business on the Caribbean island of Curacao. See Docket Entry ("DE") 1 . 
Plaintiffs alleged that they were trafficked to Curacao by the Cuban government and 
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subjected to forced labor by Drydock for several years until their escape. Ibid. 
Drydock filed a motion to dismiss on the ground of forum non conveniens, which the 
court denied. See DE 64. 

After Drydock later refused to cooperate in discovery, the district court struck 
Drydock's pleadings and entered a default against it without requiring any evidentiary 
showing by the plaintiffs. See DE 101. A bench trial was held on damages, and in 
2008, the court entered an $80 million default judgment against Drydock. See DE 112. 
Drydock did not pay the judgment or respond to post-judgment discovery. 

2. In 2010, plaintiffs moved to implead the Island Territory of Curacao and the 
Netherlands Antilles, and later the Kingdom of the Netherlands, and to enforce the 
default judgment against them on the theory that Drydock was their "alter ego." 2 See 
DE 120. The Foreign States, invoking foreign sovereign immunity, moved to dismiss 
the supplemental proceedings. See DE 143. 

The plaintiffs did not dispute that their impleader claims required a basis for 
subject matter jurisdiction under the FSIA. They argued, however, that the Foreign 



2 Until 2010, the Island Territory of Curacao was a territory of the Netherlands 
Antilles, which in turn was a constituent country of the Kingdom of the Netherlands. 
In 2010, the Netherlands Antilles was dissolved, and Curacao became a constituent 
country of the Netherlands. As a political subdivision of the Netherlands, Curacao is 
a "foreign state" within the meaning of the FSIA. See 28 U.S.C. § 1603(a). Thus, this 
brief refers to these entities collectively as the "Foreign States." 
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States were subject to suit under the "direct effect" prong of the FSIA's commercial- 
activity exception, 28 U.S.C. § 1605(a)(2). See DE 151 at 17-22; DE 170 at 5-11. 

The district court, however, concluded that the sole relevant question was 
whether plaintiffs had demonstrated an exception to immunity from execution under 
Section 1610. See DE 165 at 8-11 (magistrate judge report); DE 180 at 4-6 (adopting 
reasoning of report). Because plaintiffs' allegations did not address the Section 1610 
inquiry, the court dismissed the supplemental proceedings, but granted the plaintiffs 
leave to re- file. In July 2011, the plaintiffs filed an amended motion, again seeking to 
hold the Foreign States responsible for the default judgment under an alter-ego theory, 
and this time also asserting that the Foreign States' property was subject to execution 
under Section 1610(a)(2). 3 See DE 183. 

3. On November 7, 201 1, the district court ruled on plaintiffs' amended 
motion. See DE 185. The court concluded that it was "premature" to enter judgment 
against the Foreign States. Id. at 7. The court held, however, that plaintiffs were 
entitled to discovery in order to "ascertain what assets of the Government[s] are 
subject to execution under Section 1610 and give the court information needed to 
perform a jurisdictional analysis." Id. at 6. The court ordered that plaintiffs could take 

3 The plaintiffs also filed a separate action against the Foreign States seeking the same 
relief on the same grounds advanced in this litigation. See Rodrigue^ Ucea et al v. Island 
Territory of Curacao et al., No. l:ll-cv-22568-JAL (S.D. Fla.). The Foreign States have 
moved to dismiss that proceeding. 
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"discovery (both documentary and deposition testimony) of the Governments 
concerning assets which the Governments used to facilitate the Drydock's commercial 
operations." Id. at 8; see also id. at 6 n.2, 7. 

Thereafter, the Foreign States took various steps to challenge that order, 
including seeking reconsideration, moving to preclude discovery, and moving to 
dismiss the proceedings. See DE 186, 190-193. On November 17, the district court 
denied reconsideration, and on December 1, the court struck the Foreign States' other 
filings as untimely filed and procedurally improper. See DE 197-198. 

The Netherlands and the Country of Curacao, unlike the other Foreign States, 
were not served with the amended motion until mid-November. At that time, the 
Netherlands and Curacao each moved to set aside the district court's order allowing 
asset discovery. See DE 202-203. Several months later, without deciding the motions, 
the district court directed the parties to file briefs addressing which Foreign States are 
properly parties to the supplemental proceedings. See DE 251, 253. The district court 
has not yet clarified which Foreign States are bound by its discovery order. 

4. In December 2011, the Foreign States appealed from the court's order 
allowing asset discovery and the two later orders denying reconsideration and striking 
their motion to dismiss. See DE 208, 219, 214. The appeals were consolidated. 

The next month, this Court directed the parties to brief the question of 
appellate jurisdiction. In April 2012, this Court issued an unpublished order 
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dismissing this appeal, determining that "[t]he district court's November 7, 2011, 

November 17, 2011, and December 1, 2011 orders are not final and immediately 

appealable orders." Order at 1. The court also summarily denied the Foreign States' 

alternative request to proceed by writ of mandamus. Id. at 2. 

On May 14, 2012, the Foreign States filed a timely petition for panel rehearing 

and rehearing en banc. The petition was docketed as a motion for reconsideration. 

ARGUMENT 

The District Court's Ruling Is Tantamount To A Denial 
Of Sovereign Immunity And Is Immediately Appealable. 

This Court should grant the petition and vacate its order dismissing the appeal. 
The district court mistakenly believed that it was not required to determine whether it 
could assert jurisdiction over the Foreign States under Section 1605 of the FSIA, and 
instead proceeded to order asset discovery against the Foreign States without making 
that threshold jurisdictional determination. The district court's order thus effectively 
denied the Foreign States' sovereign immunity from jurisdiction, a denial subject to 
immediate review under the collateral order doctrine. This Court's dismissal order is 
in direct conflict with Butler v. SukhoiCo., 579 F.3d 1307, 1311 (11th Cir. 2009), and 
with the principles of immunity codified in the FSIA. 

A. 1. Plaintiffs moved to implead the Foreign States on the theory that 
Drydock was their alter ego and that they therefore should be liable for the judgment 
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against Drydock. As plaintiffs recognized, the district court could not adjudicate the 
merits of their impleader claims unless the court determined that one of the FSIA's 
exceptions to jurisdictional immunity applied. Cf. Argentine Republic v. Amerada Hess 
Shipping Cop., 488 U.S. 428, 434, 439 (1989) (holding that the FSIA "provides the sole 
basis for obtaining jurisdiction over a foreign state in federal court"). To that end, 
plaintiffs argued that they could establish jurisdiction under the "direct effect" prong 
of the FSIA's commercial-activity exception, 28 U.S.C. § 1605(a)(2). 

The district court concluded, however, that it need not determine whether the 
plaintiffs had satisfied that exception to jurisdictional immunity or whether the 
Foreign States were bound by the judgment against Drydock. Instead, the court 
believed that it could proceed directly to the question whether any of the Foreign 
States' assets were subject to execution under 28 U.S.C. § 1610(a). But a foreign 
state's property is not amenable to execution unless, among other requirements, the 
foreign state is liable under a "judgment entered by a court of the United States or of a 
State." 28 U.S.C. § 1610(a). In proceeding directly to the Section 1610 inquiry, the 
court overlooked the fact that the Foreign States have not yet been held liable to 
plaintiffs, whether under an alter-ego theory or otherwise. The court could not 
properly determine whether the Foreign States' assets are subject to execution before 
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first determining whether they are liable to plaintiffs at all. 4 And the court could not 
determine liability without establishing subject matter jurisdiction under Section 1605. 

The court evidently regarded Section 1610 as a grant of subject matter 
jurisdiction that applied in lieu of Section 1605. See DE 185 at 4 (concluding that 
Section 1610 was "the applicable exception"); id. at 5 ("These allegations, if true, 
would provide a basis for jurisdiction pursuant to Section 1610."); id. at 7 (similar). 

The district court's understanding of the FSIA was mistaken. Section 1610 
does not provide an alternative source of jurisdiction to enter or enforce a judgment 
against a foreign state. Rather, Section 1610 establishes limited exceptions to the rule 
that sovereign property is immune from attachment and execution. See 28 U.S.C. 
§ 1609 (creating rule of immunity from execution); id. §§ 1610-1611 (identifying 
exceptions). These execution- related provisions operate as an independent barrier to 
the seizure of a foreign state's property wholly apart from the question of jurisdiction. 
See Walters v. Indus. & Commercial Bank of China, Ltd., 651 F.3d 280, 286-89 (2d Cir. 
2011) (describing relationship between jurisdictional immunity and execution 
immunity). In other words, a plaintiff must prove an exception to both jurisdictional 
immunity (before a judgment is entered) and execution immunity (after a judgment is 
entered) before a plaintiff may execute upon a foreign state's assets. 



Plaintiffs do not purport to seek pre-judgment attachment under Section 1610(d). 
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2. "It is well-settled that a court of appeals has jurisdiction over interlocutory 
orders denying claims of immunity under the FSIA." Butler, 579 F.3d at 1311; accord 
World Holdings, ~LLC v. Federal Republic of Germany, 613 F.3d 1310, 1314 n.6 (11th Cir. 
2010); S & Davis Int% Inc. v. Republic of Yemen, 218 F.3d 1292, 1297 (11th Cir. 2000); 
Honduras Aircraft Registry, Ltd. v. Gov't of Honduras, 129 F.3d 543, 545 (11th Cir. 1997). 

It is also settled that an order that improperly authorizes discovery against a 
foreign sovereign is a denial of immunity subject to immediate appeal. See Butler, 579 
F.3d at 1313-15; see also id. at 1311 (recognizing that the FSIA's immunity provisions 
not only shield foreign sovereigns from liability, but also protect against '"the costs, in 
time and expense, and other disruptions attendant to litigation'"). 

Before the district court could authorize asset discovery against the Foreign 
States, it was first required to determine whether it had jurisdiction to resolve the 
merits of plaintiffs' claims. Only if it determined that it had jurisdiction under Section 
1605 could the court adjudicate the merits. And only if it then found the Foreign 
States liable could it proceed to consider whether discovery in aid of execution might 
be appropriate. By ordering asset discovery without first determining its jurisdiction 
and the Foreign States' liability, the court effectively denied their claims of immunity. 
As this Court's precedents make clear, that ruling is subject to immediate appeal. 

B. In their jurisdictional letter brief, the plaintiffs mistakenly urged that the 
district court's orders did not have the effect of denying the Foreign States' immunity 
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because they merely permitted "jurisdictional discovery." Pis.' Ltr. Br. at 2-4; see also 
Pis.' Opp. to Pet. for Rehearing at 1-2, 6-12 (same). But jurisdictional discovery is 
authorized only when a plaintiff makes factual allegations that, if true, would establish 
subject matter jurisdiction under the FSIA's provisions governing jurisdictional 
immunity. See, e.g., Butler, 579 F.3d at 1313-15; Phoenix Consulting, Inc. v. Republic of 
Angola, 216 F.3d 36, 40 (D.C. Cir. 2000); Arriba Ltd. v. Petroleos Mexicanos, 962 F.2d 528, 
534 (5th Cir. 1992). 

The discovery ordered by the district court bears no relationship to the 
jurisdictional exception relied upon by plaintiffs, which requires them to show that 
their "action is based upon ... an act outside the territory of the United States in 
connection with a commercial activity of the foreign state elsewhere and that act 
causes a direct effect in the United States." 28 U.S.C. § 1605(a)(2). Instead, the 
district court ordered "discovery . . . concerning assets which the Governments used 
to facilitate the Drydock's commercial operations." DE 185 at 8; see also id. at 6 n.2 
(discovery "concerning the direct and correspondent bank accounts maintained by the 
Governments ... in the United States"); id. at 7 (discovery into "assets used by the 
Governments to . . . facilitate the Drydock's commercial enterprise"). 

Discovery into the Foreign States' assets is not calculated to assist the court in 
determining whether the "act[s]" of forced labor that form the basis of plaintiffs' 
claims caused a "direct effect" in the United States. Nor does this asset discovery 
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shed any light on the plaintiffs' claim that Drydock is an alter ego of the Foreign States 
such that its "act[s]" may be considered those of the Foreign States themselves. 

In contrast, the jurisdictional discovery at issue in Hansen v. PT Bank Negara 
Indonesia (Persero), TBK, 601 F.3d 1059 (10th Cir. 2010), cited in the Court's dismissal 
order, bore directly on the question of subject matter jurisdiction. The plaintiffs in 
that case made a prima facie showing of jurisdiction under the FSIA, and the foreign 
sovereign did not contest the legal sufficiency of the jurisdictional allegations. See id. at 
1064 (noting that sovereign's "claim of immunity turns solely on the factual question" 
whether it was "actually involved in the commercial activity alleged by [plaintiffs]"). 
Moreover, the limited discovery ordered by the district court was tailored to verifying 
the truth of those allegations. Ibid. An order permitting discovery of that type is not 
subject to immediate appeal as of right. Cf. Garrett v. Stratman, 254 F.3d 946, 953 (10th 
Cir. 2001) (same rule in qualified-immunity context). In this case, unlike in Hansen, the 
Foreign States challenge the legal sufficiency of the plaintiffs' allegations, not merely 
their factual veracity. And, as discussed above, the discovery ordered by the district 
court in this case is not calculated to determine jurisdiction under Section 1605(a)(2). 5 

5 In its dismissal order, this Court also cited Atlantic Federal Savings &Hoan Ass'n v. 
Blythe Eastman Paine Webber, Inc., 890 F.2d 371, 375-76 (11th Cir. 1989), and Carpenter 
v. Mohawk Industries, Inc., 541 F.3d 1048, 1052 (11th Cir. 2008), affd, 130 S. Ct. 599 
(2009), which hold that adverse discovery orders are ordinarily not immediately 
appealable. Neither decision addressed the appealability of a discovery order against 
a foreign state claiming immunity under the FSIA. 
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C. Review of the district court's order would be appropriate even if the court 
had established jurisdiction under Section 1605(a)(2) and even if the Foreign States 
had been held liable under the theory that Drydock is their alter ego. Section 
1610(a)(2), the execution provision relied upon by plaintiffs, provides that "[t]he 
property in the United States of a foreign state . . . used for a commercial activity in the 
United States, shall not be immune . . . from execution" if "the property is or was used 
for the commercial activity upon which the claim is based?' 28 U.S.C. § 1610(a)(2) (emphasis 
added). The discovery ordered by the district court was not tailored to identifying 
property "in the United States" that "is or was used for the commercial activity upon 
which" plaintiffs' claims of forced labor are based. Where a district court orders asset 
discovery that is inconsistent with the FSIA's presumptive grant of immunity to 
foreign state-owned property, appellate jurisdiction lies over the discovery order under 
the collateral order doctrine. See Rubin v. Islamic Republic of Iran, 637 F.3d 783, 789-90 
(7th Cir. 2011), petition for cert, filed, 80 U.S.L.W. 3240 (U.S. Oct. 6, 2011) (No. 11-431). 

D. Finally, even if this Court did not have appellate jurisdiction under the 
collateral order doctrine, it could appropriately have exercised its mandamus authority 
to review a discovery order that unduly impinges upon a foreign state's sovereign 
immunity. See In re Papandreou, 139 F.3d 247, 250-56 (D.C. Cir. 1998) (granting writ of 
mandamus and reversing district court order compelling discovery against foreign 
state and its officials); see also Kensington Int'l Ltd. v. Republic of Congo, 461 F.3d 238, 242- 
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45 (2d Cir. 2006) (construing foreign state's appeal as petition for mandamus, but 
denying writ); Beecham v. Socialist People's Libyan Arab Jamahiriya, 424 F.3d 1109, 1111, 
1112 (D.C. Cir. 2005) (recognizing availability of mandamus review in FSIA context). 

CONCLUSION 

For the foregoing reasons, the defendants-appellants' petition for rehearing 
should be granted, and the appeal should be reinstated. 
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